
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

A p p l i c a t i o n  No. 12787,  of  Norv i rens ,  I n c . ,  p u r s u a n t  t o  
Sub-sec t ion  8207.2 o f  t h e  Z o n i n g  R e g u l a t i o n s ,  f o r  a s p e c i a l  
e x c e p t i o n  under Sub-sec t ion  7104.2 and 7105.2 t o  e n l a r g e  a  
non-conforming use from a d e l i c a t e s s e n  ( f i r s t  f l o o r )  t o  a  
p r o f e s s i o n a l  o f f i c e  and t o  ex tend  t h e  non-conforming use of 
a  p r o f e s s i o n a l  o f f i c e  t o  t h e  second f l o o r ,  i n  an R-4 D i s t r i c t  
a t  t h e  r emises  232 E a s t  C a p i t o l  S t r e e t ,  N .  E . ,  (Square  759, 
L o t  800y. 

HEARING D A T E :  October  25, 1978 

DECISION D A T E :  November 1 ,  1978 

FINDINGS OF FACT: 

1 .  The s u b j e c t  p r o p e r t y  i s  l o c a t e d  i n  an R-4 zone d i s t r i c t  
a t  t h e  nor thwes t  c o r n e r  o f  E a s t  Cap i to l  and 3rd S t r e e t ,  N .  E . ,  
k n o w n  a s  232 E a s t  C a p i t o l  S t r e e t ,  N .  E .  

2 .  The s u b j e c t  p r o p e r t y  has been vacan t  f o r  approx imate ly  
20 y e a r s .  The l a s t  use of  t h e  p r o p e r t y  was a s  a  d e l i c a t e s s e n ,  
f i r s t  f l o o r ,  p u r s u a n t  t o  C e r t i f i c a t e  of  Occupancy No. 91121. 

3.  The a p p l i c a n t  proposes  t o  use t h e  s u b j e c t  premises  
a s  p r o f e s s i o n a l  o f f i c e s .  

4 .  Research of  r e c o r d s  i n d i c a t e s  t h a t  a  p u b l i c  h e a r i n g  
f o r  a  change from a  d e l i c a t e s s e n  t o  p r o f e s s i o n a l  o f f i c e  use 
f o r  t h e  f i r s t  f l o o r  of t h e  b u i l d i n g  was he ld  on November 29, 
1956. The Board g r a n t e d  t h a t  a p p l i c a t i o n  w i t h  t h e  unders t and ing  
t h a t  t h e  premises would be used f o r  a n  a r c h i t e c t ' s  o f f t c e ,  
w i t h  a  s t a f f  of no more than  seven p e r s o n s ,  and t h a t  t h e  b u i l d -  
ing be remodeled t o  remove any appearance  of  a  commercial 
c h a r a c t e r .  

5.  F u r t h e r  r e s e a r c h  i n d i c a t e s  t h a t  a  b u i l d i n g  p e r m i t  
was i s s u e d ,  and c e r t a i n  i n t e r i o r  and e x t e r i o r  work was done 
on t h e  p r o p e r t y  t o  change i t  from a  d e l i c a t e s s e n  use t o  a n  
o f f i c e  use .  No C e r t i f i c a t e  of  Occupancy was e v e r  i s s u e d  f o r  
an o f f i c e ,  and t h e  approval  of t h e  Board r e l a t e d  t o  o f f i c e  Use 
t h u s  l a p s e d .  The p r o p e r t y  has been vacan t  s i n c e  t h e  r e n o v a t i o n  
was accomplished i n  1958. 

6 .  The b u i l d i n g  has  been a l t e r e d  on t h e  o u t s i d e  i n  t h a t  
t h e  e n t r a n c e  from E a s t  C a p i t o l  S t r e e t  has been c l o s e d  t o  
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accommodate a  d i s p l a y  window occupying t h e  e n t i r e  width o f  
the  s t r u c t u r e .  The only en t rance  t o  t h e  bu i ld ing  i s  now 
a v a i l a b l e  a t  t he  r e a r  of t he  bu i ld ing  from 3rd S t r e e t .  

7 .  The East  Capitol  S t r e e t  f ron tage  of the  s u b j e c t  
square i s  developed with row houses inc lud ing  a  Lutheran 
Church. There a r e  some o f f i c e s  in  t he  row house s t r u c t u r e s .  
D i r ec t ly  ac ros s  East  Capi tol  S t r e e t ,  t h e  e n t i r e  f ron tage  
of t he  block i s  occupied by t h e  Folger Shakespeare Libra ry .  
There a r e  o the r  non- re s iden t i a l  uses on proper ty  owned by the  
Folger d iagona l ly  ac ros s  from the  s i t e  and o t h e r  non- re s iden t i a l  
uses ,  p r imar i ly  churches ,  i n  the  a r e a .  

8.  The s u b j e c t  l o t  i s  approximately four teen  f e e t  wide 
and 75 f e e t  deep. The bu i ld ing  covers almost  t h e  t o t a l  area  
of t he  l o t ,  and con ta ins  approximately 2000 square  f e e t .  

9 .  The e x i s t i n g  use of a  d e l i c a t e s s e n  i s  f i r s t  permit ted 
as a  m a t t e r - o f - r i g h t  in  a  C-1 D i s t r i c t .  P rofess iona l  o f f i c e s  
a r e  a l s o  permit ted as a  m a t t e r - o f - r i g h t  i n  t he  C-1 D i s t r i c t .  

10.  The Zoning Regulations do not r e q u i r e  any parking t o  
be provided f o r  t h e  proposed use. 

11.  The change of use from a  d e l i c a t e s s e n  t o  o f f i c e s  i s  
t o  a l e s s  i n t e n s e  use ,  which i s  l i k e l y  t o  genera te  l e s s  
t r a f f i c ,  b o t h  veh icu l a r  a n d  p e d e s t r i a n ,  t h a n  t he  previous use. 

12. The Board notes  t h a t  t h e r e  i s  an e x i s t i n g  o f f i c e  use 
in the  block which has  operated wi thout  apparent  ex t e rna l  
adverse  e f f e c t s  f o r  some time. 

13. The Municipal Planning Off ice  by r e p o r t  dated October 
20, 1978, recommended den ia l  of t he  a p p l i c a t i o n  on t h e  grounds 
t h a t :  

a .  The f i r s t  f l o o r  of t he  bui lding which was used as  a 
d e l i c a t e s s e n  u n t i l  1956, has been unused f o r  commer- 
c i a l  purposes a n d  vacant f o r  approximately twenty 
y e a r s .  

b .  The e x i s t i n g  layout  of the  f i r s t  f l o o r  has been 
changed in  a  manner t h a t  with minor modi f ica t ions  
could e a s i l y  lend i t s e l f  t o  r e s i d e n t i a l  use which 
would be a conforming use i n  t he  R - 4  D i s t r i c t .  

c .  The bu i ld ing  i n  i t s  p resen t  form i s  not  s u i t a b l e  f o r  
use a s  a  d e l i c a t e s s e n .  

The Board addresses  these  i s s u e s  i n  response t o  t he  A N C  and 
o t h e r  persons opposed t o  t he  a p p l i c a t i o n ,  below. 
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14.  The S t a n t o n  Park Neighborhood A s s o c i a t i o n ,  by l e t t e r  
d a t e d  October  25, 1978, s t a t e d  t h a t  r e s i d e n t i a l  use o f  t h e  
p r o p e r t y  was p r e f e r a b l e  t o  commercial use ,  b u t  t h a t  i f  o f f i c e  
use was t h e  on ly  p o s s i b l e  u s e ,  t h e  a s s o c i a t i o n  would n o t  
oppose such use i f  a d e q u a t e  pa rk ing  s p a c e s  were p rov ided .  

15.  Advisory Neighborhood Commission 6-B by t e s t i m o n y  
a t  t h e  h e a r i n g  conf i rmed by w r i t t e n  r e p o r t  d a t e d  November 2,  
1978,  opposed t h e  a p p l i c a t i o n  on t h e  grounds t h a t  t h e  b u i l d i n g  
has been unoccupied and unused f o r  ove r  twenty y e a r s  and t h e  
non-conforming use a s  a  d e l i c a t e s s e n  has been abandoned and 
t h e r e f o r e  t e r m i n a t e d .  The A N C  f u r t h e r  r e q u e s t e d  a  c o n t i n u a n c e ,  
i f  t h e  Board dec ided  t h e  use was no t  abandoned,  because  i t  
was n o t  g iven  an o p p o r t u n i t y  t o  c o n s i d e r  a  r e s i d e n t i a l  use 
o p t i o n  f o r  t h e  p r o p e r t y .  

16 .  The C a p i t o l  H i l l  R e s t o r a t i o n  S o c i e t y ,  by t e s t imony  
d a t e d  October  23,  1978, opposed t h e  a p p l i c a t i o n  on t h e  grounds 
t h a t  t h e  p r o p e r t y  has been vacan t  and unused f o r  o v e r  twenty  
y e a r s ,  and t h e  non-conforming r i g h t s  have t h u s  l a p s e d .  The 
S o c i e t y  a l s o  s t a t e d  i t s  c o n s t a n t  o p p o s i t i o n  t o  e x t e n s i o n  o f  
non-conforming u s e s ,  and found t h a t  t h e  proposed use would be 
o b j e c t i o n a b l e  because  i t  i s  n o t  a  neighborhood f a c i l i t y  whfch 
would i n t r o d u c e  an i n c o m p a t i b l e  use i n t o  t h e  r e s i d e n t i a l  u n i t  
b lock  o f  3 rd  S t r e e t  and would p r o v i d e  no p a r k i n g .  

17 .  Both t h e  Advisory Neighborhood Commission and t h e  
p i t 0 1  H i l l  R e s t o r a t i o n  S o c i e t y  c i t e d  t h e  c a s e  o f  S i l v e r s t o n e  . a l .  v .  B Z A  a s  e v i d e n c e  r e g a r d i n g  t h e  abandonment of  a  
n-conforming u s e .  The Board f i n d s  t h a t  t h e  S i l v e r s t o n e  c a s e ,  

wherein t h e  Board den ied  an a p p l i c a t i o n  f o r  a  v a r i a n c e  t o  
pe rmi t  a  f l a t  use which was p r e v i o u s l y  a  p e r m i t t e d  u s e ,  can 
be d i s t i n g u i s h e d  from t h e  p r e s e n t  c a s e .  In t h e  S i l v e r s t o n e  
c a s e ,  t h e  use which was non-conforming had been t e r m i n a t e d  
and had been r e p l a c e d  by a  conforming use .  In t h e  p r e s e n t  
c a s e ,  t h e  non-conforming use had been t e r m i n a t e d ,  b u t  no o t h e r  
use had been s u b s t i t u t e d .  The Board f i n d s  t h a t  r e n o v a t i o n s  
had been made p u r s u a n t  t o  a  p r e v i o u s  o r d e r  of  t h e  Board t o  use 
t h e  b u i l d i n g  f o r  o f f i c e s  b u t  t h a t  n o  C e r t i f i c a t e  of Occupancy 
had been i s s u e d .  The Board thus  b e l i e v e s  t h a t  t h e  non-conform- 
i n g  r i g h t s  a s s o c i a t e d  w i t h  t h i s  p r o p e r t y ,  whether  f o r  o f f i c e  
or d e l i c a t e s s e n  u s e ,  s t i l l  e x i s t .  

18.  There was o p p o s i t i o n  from s u r r o u n d i n g  and ne ighbor ing  
p r o p e r t i e s  t o  t h e  use of  t h i s  p r o p e r t y  f o r  any th ing  o t h e r  than  
r e s i d e n t i a l  use.  The a b u t t i n g  p r o p e r t y  owner t o  t h e  wes t  
appeared  and t e s t i f i e d  i n  s u p p o r t  of t h e  a p p l i c a t i o n ,  s t a t i n g  
t h a t  s h e  d i d  n o t  a n t i c i p a t e  any o b j e c t i o n a b l e  e f f e c t s  from t h e  
proposed u s e ,  and t h a t  t h e  use would improve t h e  p r e s e n t  b u i l d i n g .  

19 .  As t o  t h e  i s s u e s  and concerns  of t h e  A N C ,  t h e  R e s t o r a t i o n  
S o c i e t y  and o t h e r  pe r sons  i n  o p p o s i t i o n ,  t h e  Board f i n d s  t h e  
f o l l  o w i n g :  
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A. The n o n - c o n f o r m i n g  u s e  has  n o t  been  abandoned,  and  
t h e  a p p l i c a n t  w o u l d  h a v e  t h e  o p t i o n  o f  r e c o n s t r u c t i n g  
t h e  p r e m i s e s  t o  a  d e l i c a t e s s e n  use,  t h e  l a s t  use  f o r  
w h i c h  a  p r o p e r  C e r t i f i c a t e  o f  Occupancy e x i s t e d ,  a n d  
t h e  l a s t  u s e  t o  w h i c h  t h e  p r o p e r t y  has  been  p u t .  The 
owner  o f  t h e  p r o p e r t y  has n o t  made any d e l i b e r a t e  o r  
p h y s i c a l  c h a n g e $ t o  t h e  b u i l d i n g  t o  p r e v e n t  i t s  u s e  
f o r  c o m m e r c i a l  p u r p o s e s .  I n  f a c t ,  t h e  p r o p e r t y  i s  
b e t t e r  s u i t e d  a t  p r e s e n t  f o r  o f f i c e  use  t h a n  d e l i c a -  
t e s s e n  u s e .  

B. I t  c o u l d  be  a r g u e d  t h a t  o f f i c e s  f o r  l o b b y i s t s  l o c a t e d  
w i t h i n  t w o  b l o c k s  o f  t h e  U.  S .  C a p i t o l  w o u l d  b e  a  
n e i g h b o r h o o d  f a c i l i t y .  However,  t h e  B o a r d  n o t e s  
t h a t  u n d e r  P a r a g r a p h  7 l O 9 . l l ,  t h e  B o a r d  may a p p r o v e  
a  change  o f  n o n - c o n f o r m i n g  u s e  if t h e  p r o p o s e d  u s e  
w i l l  be  " t h e  t y p e  o f  u s e  w h i c h  a l t h o u g h  n o t  a  n e i g h -  
b o r h o o d  f a c i l i t y  w i l l  n o t  be o b j e c t i o n a b l e . "  

C .  The B o a r d  c a n n o t  f o r c e  t e r m i n a t i o n  o f  a  v a l i d  noncon-  
f o r m i n g  u s e .  The B o a r d  i s  n o t  r e q u i r e d ,  as  i n  a  v a r i a n c e  
case,  t o  f i n d  t h a t  t h e  p r o p e r t y  c a n n o t  b e  u s e d  f o r  
r e s i d e n t i a l  p u r p o s e s ,  o r  t h a t  r e s i d e n t i a l  u s e  i s  more  
desirable t h a n  t h e  p r o p o s e d  n o n - c o n f o r m i n g  u s e .  

D. G i v e n  t h e  f i n d i n g s  a l r e a d y  made, t h e  ANC h a d  s u f f i c i e n t  
t i m e  t o  c o n s i d e r  t h e  a1 t e r n a t i v e  p o s s i b i l i t i e s  f o r  
u s e  o f  t h i s  p r o p e r t y .  

E .  The a p p l i c a t i o n  does r e p r e s e n t s  an  e x t e n s i o n  o f  a  n o n -  
c o n f o r m i n g  use,  t o  t h e  s e c o n d  f l o o r .  However ,  g i v e n  
t h e  s m a l l  s i z e  o f  t h e  b u i l d i n g  a n d  t h e  l o c a t i o n  o f  
t h e  a c c e s s  t o  t h e  u p p e r  f l o o r s  i t  i s  n o t  r e a s o n a b l e  
t o  e x p e c t  t h a t  t h e  u p p e r  f l o o r s  c o u l d  b e  u s e d  f o r  
r e s i d e n t i a l  p u r p o s e s .  

F .  The p r o p e r t y  i s  l o c a t e d  a t  t h e  n o r t h w e s t  c o r n e r  o f  
t h e  i n t e r s e c t i o n  o f  3 r d  and  E a s t  C a p i t o l  S t r e e t s ,  N .  
E.  The p r o p e r t y  f a c e s  E a s t  C a p i t o l  S t r e e t ,  e v e n  
t h o u g h  t h e  e n t r a n c e  i s  on  3 r d  S t r e e t .  As has been  
p r e v i o u s l y  s e t  o u t ,  t h e r e  a r e  many n o n - r e s i d e n t i a l  
uses  i n  t h e  i m m e d i a t e  b l o c k ,  i n c l u d i n g  t h e  e n t i r e  
s o u t h  s i d e  o f  E a s t  C a p i t o l  S t r e e t ,  a n d  s e v e r a l  l o t s  
on t h e  n o r t h  s i d e  as w e l l .  

G. The B o a r d  i s  c o n c e r n e d  a b o u t  t h e  absence  o f  p a r k i n g .  
The B o a r d  n o t e s  h o w e v e r ,  t h a t  no p a r k i n g  i s  r e q u i r e d  
b y  t h e  Z o n i n g  R e g u l a t i o n s .  The B o a r d  n o t e s  t h e  e 
e x i s t e n c e  o f  good p u b l i c  t r a n s i t  f a c i l i t i e s ,  i n  t h e  
a r e a ,  i n c l u d i n g  b o t h  bus  and subway. The B o a r d  
n o t e s  t h e  p r o x i m i t y  t o  t h e  C a p i t o l  a n d  t h e  l i k & l i k o o d  
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t h a t  much o f  t h e  t r a f f i c  t o  a n d  f r o m  t h e  b u i l d i n g  
w i l l  be  b y  f o o t .  The B o a r d  h o w e v e r  i s  s u f f i c i e n t 1  
c o n c e r n e d  a b o u t  p o t e n t i a l  i m p a c t  t h a t  i t  w i l l  l i m i  t 
t h e  g r a n t  o f  t h i s  a p p l i c a t i o n  f o r  a  s p e c i f i c  p e r i o d  
o f  t i m e ,  i n  o r d e r  t o  e v a l u a t e  t h e  r e a l  i m p a c t  o f  t h e  
p r o p o s e d  use .  

CONCLUSION OF LAW A N D  O P I N I O N :  

The B o a r d  c o n c l u d e s  t h a t  t h e  s u b j e c t  p r o p e r t y  i s  s t i l l  
v e s t e d  w i t h  n o n - c o n f o r m i n g  r i g h t s  u n d e r  t h e  Z o n i n g  R e g u l a t i o n s ,  
i n  t h a t  t h e  p r o p e r t y  h a d  a  v a l i d  C e r t i f i c a t e  o f  Occupancy f o r  
a  d e l i c a t e s s e n ,  and  t h a t  n o  o t h e r  u s e  has  been  made o f  t h e  
p r e m i s e s  s i n c e  t h a t  t i m e .  The B o a r d  c o n c l u d e s  t h a t  t h e  non-  
c o n f o r m i n g  u s e  has  been  t e r m i n a t e d  b u t  n o t  abandoned ,  a n d  t h a t  
i n  f a c t ,  t h e  l a s t  p h y s i c a l  a l t e r a t i o n s t o  t h e  b u i l d i n g  w e r e  
done t o  e n a b l e  i t s  u s e  as a k o f f i c e ,  t h e  same u s e  h e r e i n  r e q u e s t e d .  

The B o a r d  c o n c l u d e s  t h a t  t h e  r e q u e s t e d  change  o f  u s e  c a n  
be  g r a n t e d ,  i n  t h a t  t h e  p r o p o s e d  u s e  i s  p e r m i t t e d  i n  t h e  m o s t  
r e s t r i c t i v e  d i s t r i c t  i n  w h i c h  t h e  p r e v i o u s  u s e  i s  p e r m i t t e d .  
The B o a r d  c o n c l u d e s  t h a t  w h i l e  t h e  p r o p o s e d  u s e  i s  n o t  d i r e c t l y  
a  n e i g h b o r h o o d  f a c i l i t y ,  i t  w i l l  n o t  l i k e l y  h a v e  o b j e c t i o n a b l e  
e f f e c t s ,  s i m i l a r  t o  o t h e r  o f f i c e  u s e s  i n  t h e  a r e a ,  a n d  w i l l  
n o t  b e  o u t  o f  c h a r a c t e r  w i t h  t h e  a r e a .  The B o a r d  i s  c o n c e r n e d  
however ,  t h a t  t h e  P a c k  o f  p a r k i n g  s p a c e s  may p r o v e  t o  be  a  
p r o b l e m .  I n  o r d e r  t o  c a r e f u l l y  m o n i t o r  t h e  p o t e n t i a l  e f f e c t s  
o f  t h e  changes ,  a n d  c o n s i s t e n t  w i t h  t h e  a u t h o r i t y  s e t  f o r t h  
i n  P a r a g r a p h  7109.13,  t h e  B o a r d  has  t h e r e f o r e  d e t e r m i n e d  t o  
g r a n t  t h e  a p p l i c a t i o n  f o r  a  l i m i t e d  p e r i o d  o f  t i m e .  

The B o a r d  c o n c l u d e s  t h a t  i t  has  a c c o r d e d  t o  t h e  A d v i s o r y  
N e i g h b o r h o o d  Commiss ion  t h e  " g r e a t  w e i g h t "  t o  w h i c h  i t  i s  
e n t i t l e d ,  a n d  f o r  t h e  r e a s o n s  s t a t e d  h e r e i n  , i s  c o m p e l l e d  t o  
t a k e  a  d i f f e r e n t  p o s i t i o n  on t h e  a p p l i c a t i o n  t h a n  t h a t  a d v o c a t e d  
b y  t h e  ANC. 

The B o a r d  c o n c l u d e s  t h a t  an a p p l i c a n t  who d e m o n s t r a t e s  
t h a t  h e  has  c o m p l i e d  w i t h  a l l  o f  t h e  c o n d i t i o n s  w h i c h  a r e  
r e q u i r e d  f o r  t h e  g r a n t i n g  o f  a  s p e c i a l  e x c e p t i o n  i s  e n t i t l e d  

b y  l a w  t o  t h a t  s p e c i a l  e x c e p t i o n .  The B o a r d  c o n c l u d e s  t h a t  
t h e  g r a n t i n g  o f  t h i s  a p p l i c a t i o n  w i l l  be  i n  harmony w i t h  t h e  
g e n e r a l  p u r p o s e  and  i n t e n t  o f  t h e  Z o n i n g  R e g u l a t i o n s  a n d  Maps, 
w i l l  a l l o w  a  l e s s  i n t e n s e  u s e  o f  t h e  p r o p e r t y  a n d  w i l l  n o t  
t e n d  t o  a f f e c t  a d v e r s e l y  t h e  u s e  o f  n e i g h b o r i n g  p r o p e r t y .  I t  
i s  t h e r e f o r e  o r d e r e d  t h a t  t h e  a p p l i c a t i o n  i s  g r a n t e d  s u b j e c t  
t o  t h e  f o l l o w i n g  c o n d i t i o n s :  

1 .  A p p r o v a l  s h a l l  be  f o r  a  p e r i o d  o f  F I V E  Y E A R S .  

2 .  Use of t h e  p r e m i s e s  as o f f i c e  s p a c e  s h a l l  be 
l i m i t e d  t o  an a r c h i t e c t ,  d e n t i s t ,  d o c t o r ,  e n g i n e e r ,  
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l a w y e r  o r  s i m i l a r  p r o f e s s i o n a l  p e r s o n .  

VOTE: 3 - 1  ( C h l o e t h i e l  Woodard S m i t h ,  Ruby B. M c Z i e r  a n d  
C h a r l e s  R. N o r r i s  t o  g r a n t ,  W i l l i a m  F. M c I n t o s h  

; L e o n a r d  L .  McCants  n o t  p r e s e n t ,  n o t  
v o t i n g  . 

BY ORDER OF THE D. C .  BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: 

E x e c u t i v e  D i r e c t o r  

FINAL DATE OF ORDER: 
1 - J$\W 1979 

THAT THE ORDER OF THE BOARD I S  VALID FOR A PERIOD OF S I X  MONTHS 
ONLY UNLESS APPLICATION FOR A BUILDING AND/OR OCCUPANCY PERMIT 
I S  F ILED WITH THE DEPARTMENT OF HOUSING AND COMMUNITY DEVELOP- 
MENT WITHIN A PERIOD OF S I X  MONTHS AFTER THE EFFECTIVE DATE OF 
THIS ORDER. 


